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Title, Natural Resources and Land Experts
Professionals Trained in the Title Insurance and Energy Industries T]m Truwe, President

Petru Corporation is the leader in all aspects of real property title searching and title reports; oil gas,
mineral, geothermal, mining rights and green energy. We cover all of CALIFORNIA AND NEVADA. We
search private and public lands (including on and off-shore), county, state and federal records.

OUR SERVICES INCLUDE: TITLE SEARCHING/ REPORTS/ CURATIVE, O /G LEASE NEGOTIATIONS, DUE DILIGENCE,
REGULATORY/PERMITS, RIGHTS OF WAY, ACQUISITION FINANCING SUPPORT, SUBDIVISION MAPs, WATER
RIGHTS, TITLE ENGINEERING, EXPERT WITNESS (COURT LITIGATION MATTERS).

Petru Corporation’s services have been relied upon on multi-million dollar projects and its title work
insured by the largest title insurance companies in the country. Major and independent exploration
companies rely upon our work, as do local/state/federal governmental agencies.

The success of Petru Corporation was featured in an episode of the Enterprises television show, hosted
by Terry Bradshaw and Kevin Harrington, which aired on FOX Business Network. Petru is also featured
n “Black Gold in California, the Story of the California Petroleum Industry”, Corporate America’s
Business Elite, CV Magazine, ACQ5 Global Awards and Lawyers Monthly (Expert Witness Award).

250 HALLOoCK DRIVE, SUITE 100, SANTA PAuLA, CA 93060 (805-933-1389)www.PetruCorporation.com

REGULATION. LITIGATION. PUBLIC OPINION.

When forces work against industry, we are the force on your side. Day Carter
Murphy — working to advance your oil and gas interests all day, every day.

DAY " CARTER*" MURPHY

DAYCARTERMURPHY.COM




“Working late for your energy needs!”
Spedializing in land acquisitions and project
management for energy companies, oil and gas
exploration and production, land developm
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May the Force Be with You: North Dakota

Supreme Court Affirms that Force Majeure

Clause Applies to Primary Term of Oil and
Gas Leases

]

The North Dakota Supreme Court recently held, in Pennington v. Continental
Resources, Inc_, that a force majeure clause could toll the primary term of an oil
and gas lease, even in the absence of initial operations or production.’

Pennington may be instructive as courts across the United States continue to

wrestle with the interplay between force majeure and habendum clauses during

. the primary term of a lease_ In recent years, courts have come down on both

Mark D. Fegzko. sides of the issue. For example, a Kansas court held that a force majeure claus:

could extend the primary term of the lease after the developer brought wells into
production, even though a subsequent court order caused the wells to be shut in.2 More broadly,
an Ohio court held that a force majeure clause could toll the primary term of a lease, even in the
absence of initial drilling operations * Meanwhile, courts in both New York and California held
force majeure clauses inapplicable to the primary term unless the lease explicitly provides for
such application * Courts in other states have confronted related issues but have yet to rule on
the question directly ®

Case Background

Pennington involved a group of oil and gas leases ® All of the leases contained ar

identical habendum clause providing for a primary term of three years with an

additional one-year option, which the lessee exercised.” The leases also

contained a force majeure clause, relieving the lessee of any obligations in the

event of regulatory delay ®

The parties executed the leases in October 20112 In May 2012, the lessee

) applied for a drilling permit, but approval was delayed more than three years,
Travis L. through October 2015, due to an impact review under the Endangered Species
Bannon Act.'® During that time, the lessee was unable to conduct any drilling

operations.' In January 2016, the government finally authorized the lessee to
proceed with operations.12

In August 2017, the lessors sued, arguing that, under the habendum clause, the
leases expired in October 2015 due to the lessee’s failure to commence
operations.™® The lessee responded that the regulatory delay triggered the force
majeure clause, which extended the leases.’™ The lessors replied that the
provision was inapplicable because a force majeure clause does not apply during
the primary term of a lease when the developer failed to initiate operations. '
R The trial court granted summary judgment for the lessee, agreeing that the

yan W. g . - .
Steyer lessee’s inability to obtain drilling permits extended the leases pursuant to the
force majeure clause pending regulatory approval '8

On appeal, the North Dakota Supreme Court upheld the trial court’s holding that a force majeure
clause “applies during [both] the primary and secondary terms” of an oil and gas

lease.'” Importantly, the court noted that there was no lease language limiting the application of
the force majeure clause to the secondary term and distinguished cases cited by the lessors on
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ATTORNEYS AT LAW

Qil, Gas and Environmental Lawyers

Business Litigation
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that basis_'® Despite this holding, the court remanded the case because it held that a genuine
issue of material fact existed regarding the lessee’s diligence in pursuing the permit.®

Conclusion

The application of a force majeure clause to the primary term of an cil and gas lease is an
evolving area of the law, and a lessee’s ability to rely on such a clause may largely depend on the
jurisdiction and the specific lease language at issue. Oil and gas production companies should
continue fo diligently monitor this area of the law in order to fully understand their available
arguments when faced with claims that a lease has terminated due to failure to commence
operafions.

Mr. Feczkg can be reached at mark feczko(@klgastes com.
Mr. Travis can be reached at fravis.brannoni@klgates.com.
Mr. Steyer can be reached af ryan.sieyerid kigates.com.

! Pennington v. ContT Res., Inc., 932 N.W.2d 897 (M.D. 2019).

*N. Nat Gas Co. v. Approximately 3117 Acres in Pratt, Kingman, & Reno Giys., Kan., 114 F. Supp. 3d 1144 (D. Kan.
20135), affd in part, reyd in part sub nom. N Nat. Gas Co. v. L.O. Drilling, 862 F.3d 1221 (10th Gir. 2017).

* Haverhill Glen, L.L.C. v. Eric Petraleurn Corp., 67 N.E.3d 845 (Ohio Ct. App. 2016).

* Beardsles v. Inflaction Energy, LLC, 798 F.3d 90 (2d Cir. 2015) (applying New York law); Wiser v. Engnest Operating,
L1 &, 803 F. Supp. 2d 109 (N.DNY. 2011); San Mafeo Qmiy, Coll. Dist v Half Moon Bay Lid. Siship, 65 Cal. App. 4th
401 {1993), as modified (July 1, 1993).

* Sun Operating Lid. v. Holt, 984 SW.2d 277, 2587 (Tex. App. 1993) (enforcing force majeure clause in secendary ferm);
Erick=on v. Dart O & Gas Carp., 474 NW_2d 150 (Mich. Ct. App. 1991) (faciz did not support finding that force majeure
clause was triggered); King v. Estale of Gilbreath, 215 F. Supp. 3d 1149 (DM.M. 2016) (same).

® Pennington, 932 N.W.2d at 899,
7 As detailed in the opinion: “the lease term is governed under Paragraph 3:

‘3. Term of Lease. This lease shall be in force for a primary term of three (3) years from the date hereof, and for az long
thereafter as oil or gas or other substances covered hereby are produced in paving quantities from the leased premises or
from lands pooled or unitized therewith or this lease is othenvize maintained in effect pursuant to the provizions hereof.”
Paragraph 17 of the leases provide the lessee an option fo extend the three-year primary term for an additional year. In
October 2014, Continental exercized the oplion and extended the leases ™

fof. at 900-01.

#¢12. Regulation and Delay. Lessee's obligations under this lease, whether express or implied, shall be subject to all
applicable laws, rules, regulations and orders of any governmental authority having jurisdiction, including resirictions on
the drilling and production of wells, and regulation of the price or fransporiation of oil, gas and other substances covered
hereby. When drilling, reworking, production or other operations are prevented or delayed by such laws, rules, regulations
or orders, or by inability to obfain necessary permits, ... or by fire, flood, adverse weather conditions, war, sabotage,
rebelion, insurrection, rict, ... this lease shall not terminate because of such prevention or delay, and, at Lessee's option,
the period of such prevention or delay shall be added to the ferm hereof. Lessee shall not be liable for breach of any
provisions or implied covenants of this lease when drlling, production, or other operafions are so prevented or delayed.”

il at 901. “id

“id at899. 5jg

g, g
id. I, at 902.
2 B g

Bid at900. ™ id at 903
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Specialists in Oil and Gas Leasing in California » Complete Oil and Gas Land Services

Lease Availability Checks * Division Orders

»

¢ Title Searching D.ue e Worl:: .
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e Lease Negotiations Dlglta'llrl'\flapplng

e In House Support Al.:qUIS.ItIOI'IS and
Divestitures

¢ Surface Damage

e Complete 3-D Seismic
Services

Negotiations

Gary L. Plotner, President
glp@mavpetinc.com
BAPL President — 1985-86 and 2003-04; AAPL Director — 1988-90, 2002-03, 2004-07
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Membership & Directory

Our directory is out! A copy is attached to this email. A big thank you to all of
our sponsors and to Nicole Kitchen for putting the directory together.

Career Corner
Job Board

We are not aware of anything to report in this category at this time.

We provide this section in our newsletter to post job openings and available contract land work. Please let us know
of any job postings or contract land work available by emailing BAPL's Secretary, Daniele Brambilla,
DanieleBrambilla@Chevron.com, so that these may be added to the next newsletter.

Career Corner

We are not aware of anything to report in this category at this time.

We provide this section in our newsletter to announce BAPL members' change of employer, address, phone
numbers, email address and/or other professional information, as well as retirements and notices of leaves of
absence (including maternity or medical).

Please email BAPL's Secretary, Daniele Brambilla, DanieleBrambilla@Chevron.com, with any information to be added
to this section in future newsletters.

West Coast Land Service

A Full Service Company

FRED G. RAPPLEYE

Certified Professional Landman

1230 Chester Avenue

Bakersfield, CA 93501-5452 1904 Glenbarr Court
(661) 522-2517 Bakersfield, CA 95309-4259
FAX (661) 322-2519 Res. (661) 397-9067
weoastland@aol.com Cell (661) 332-7014



https://squareup.com/store/bakersfield-association-of-professional-landmen
https://recruiting2.ultipro.com/BER1020BPCO/JobBoard/8fe0d2bf-6897-407d-b73c-0bbaa6802331/OpportunityDetail?opportunityId=0b63c17f-0a48-4f81-88d0-7f92feeb637a

Joke of the Month

What happens to a frog's car when it breaks down?

It gets toad away.

Want to submit a joke of the month? Send in your submission to BakersfieldLandmenegmail.com
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News

Personal & Family News

We are not aware of anything to report in this category at this time.

We provide this section in our newsletter to let our membership know about significant events in the personal lives
of BAPL members and their immediate families. These would include: announcements of birth, adoption,
engagement, marriage, high school and college graduations, military deployment, as well as notices regarding
serious iliness, recovery from a serious illness and deaths in a BAPL member’'s immediate family. Please email BAPL's
Secretary, Daniele Brambilla, DanieleBrambilla@Chevron.com, with any information to be added to this section in
future newsletters.




